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Any person -aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa
National Bench or Regional BM
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(A)

(i)

(ii)
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall- be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of .fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(iii)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven-days of filing FORM GST APL-05 online.

(B)

Appeal to be filemem ) )17
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(i)
(ii)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(ii)
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ORE)E;R-iN-APPE;AL

Brief facts of the case:

M/s Emcure Pharmaceuticals Ltd., SM-14, 15, 16/ 1, GIDC Sanand-II

Industrial Estate, Taluka Bol, Sanand, Ahmedabad Gujarat 382 110(GSTN No.

24AAACE;4574CIZI) (hereinafter referre'd to as the 'Appellant’ ) has filed the

present appeal against Order No.82/DC/D/VM/22-23 dated 09.02.2023

(hereinafter referred to as the 'impugned order’} issued by the Deputy

Commissioner, CIGST & C.Ex., Division-iII, Ahmedabad North (hereinafter

referred to as the “ adjudicating authority”) .

2. Briefly stated the fact of the case is that the appellant is engaged in the
business of manufacture and supply of Medicaments falling under msN code

3004 which falls under the purview of Central Goods & Service Tax Act, 2017

and availing the benefit of Input Tax Credits on inputs, capital goods and
inputs services under the Central Goods & Service Tax Rules 2017. During the

course of TRAN-1 verification it was observed by the proper officer that the
had filed TRAN- 1 return, wherein they had transited the Cenvat

in light of Section 140 of the CGST Act, 2017 read with Rule 117 of the

Rules, 2017. the Appellant had claimed the credit of Rs. 26,01,959/-

Column 7(a) of Tran-1 availed under sub-section (3) of Section 140 of

CGST’ A,t, 20r7 in „,p,Ct ,f input, h,Id in ,t,,k ,nd input, ,,nt,in,d in

semi-finished or finished goods held in stock on the appointed day. From the

statement showing the list of invoices showing particulars of each invoice and

tax thereon summarizing total of Tax of Rs.26,01,959/- and sample copies of

Invoices, it could not be proved that the Inputs and inputs contained in semi

finished goods were held in stock on the appointed date. Also the CA certificate

in this respect was not sufficient to prove their claim, hence the appellant was
issued Show Cause Notice dated 09-02-2022 for :

oellant
qU

IT

her

“{i) Input Tax Credit of Rs. 26,01,959/- {only relevant amount to the present
appeal has been taken) as determined hereinabove should not be demanded and
recovered under Proviso to Section 73 (1) of the Act;

(ii) Interest at the appropriate rate on the amount mentioned at Sr. No. (i) above
should not be charged and recovered from them under Section 73(5) of the Act;

M) Penalty on the amount mentioned at Sr. No. (i) above should not be charged
and recovered under the provisions of Section 122{2) or CGST Act, 2017.”
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O Additionally, there is no such specifIC requirement under GST regulatIons that
transportatIon documents should be provic2eci. However, we are at£actang
sarade copies of lorry receipts along uqat Stock; Transfer E)ocument y’or

estabashing the movement of goods from Central warehouse to dIe impugned
unit. The document clearly indicates the Excise Duty Component under Column
ED

It has also been alleged that Inventory position of the location from where it was
claimed to be transferred from outside Gujarat as to whether the said stock is
reduced y’rom the inventory of those places and added in the inventory of
Gujarat’s location where the stock is claimed to be received is not
proved./estabBs tIed. in this regard, the AppeUarL'c would state that we had
already provickci the certWcate From Cttart:ered Acgounfant conBmning the
inventory in stock. It is in the normal course of accounting the trattsaction, once
the inventory is moved from one location to mother, the same is reduced from the
moving location and then acicieci to the receiving location. In aciciiaon, with the
support of transportation documents, the movement is established and -thjs
cortdhtion is satisfIed.
To support our claim against all the allegations, we are submitting hereuath the
relevant supporting documents as below:
Details oF summary of TRAN ! credit avaiLeci along uRal excise invoice details
and sample chain of transaction establistang payment of duty is enctoset{ as
AILrtexure 4.

Also, few specimen documents along with lorry receipts indicating transportation
to C&FA Gujarat enclosed. Also, the authority wU notice that the excise

component per unit has been indicated on the stock transfer document to
that the goods suffered excise duty available as on the date of transition

to Post-GST as Armexure 4.

also attaching the certifIcate from Chartered Accountant certiy’ying the
irt stock as Armexure 5.

the perusal of the documents, it can be clearly seen that the Appellant has
availed the Tran 1 credit after juWtting the prescribed concbtions and is having
all the documents in hand and the allegation that the Tran credit avaited is not
proper and correct. Based on this submission the C)IO should be set aside in toto
on this ground aZone.
Temporary provisions, introduced for a specific purpose and benefIt, cannot be
placed on the footing as regular ciay-to-ciay provisions. Temporary provisions are
meant to resolve an underlying issue that persists or appears to persist before
reverting back to the man legislation. By strictly or narroutQ interpreting the
same, the purpose of the legislation is defeated. Therefore, being a temporary
provision for a limited purpose, it is submitted that transitional provisions are to
be liberally construed and interpreted, rather than strictly and narrouiy, to avoid
any urantendeci consequences ami fUlfIl the objectiue of the legislation.
Without prejudice to the above, even in case tvhere the contention of the
Department is accepted, even in such instance, the non-mentioning of excise
invoices in the stock transfer note, is merely a procedural defect. In this regard, it
is submitted that the Courts have time and again held that the substantive
benefIt cannot be (ierae(i merely on account of procedural (iefects.
The said duty paid goods are being later stock transferred from C'entrat
Warehouse to the impugned units as it is being jmis tIed goods having
manufacturing date, expiry date, Batch Manufacturing, etc. Hence, it is

submitted that the non-mentioning of excise invoices in the stock transfer note is
a mere procedural defect which is condonable in the interest of justice.
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"73. ={1} Where it appears to the proper of$cer that any tax has not been paid or
ittort paid or erroneously refunded or where input tax credit has been wrongly
avaited or utilised by reason offraud, or any wilful-misstatemen{ or suppression
of facts to evade fax, he shall serve notice on the person chargeable with tax
-,vtdctt has not been so paid or which has been so short paid or to whom the
rejun(i has erroneously been made, or who has wrongly avaZed or utilised input
tax credit, requiring him to show cause as to why he should not pay the amount
specfled in the notice along with interest payable thereon under section 50 and
a penalty equivalent to the tax specifIed in the notice."
Further, when the tax itself is not payable, the question of imposition of penalty
does not arise. Reliance in this regard is placed on the decision of the }{on'tXe
}{idft Court in the case of Coolade Beverages Ltd. v. CCE, Meeru{, {2004 {172)
E.L.T. 451 (Aa.}}. Therefore, no penalty can be imposed under Section 73 of the
CGST Act.
The Department has also alleged that the Appellant is liable to penalty under
Section 122 (2) {a) of the CGST Act. Relevant extract of Section 122 (2)(a) of the
CGST Act is reproduce(i below:

O

a

"122 {2). Any registered person who supplies any goods or sen>ices or both on
which any tax has not been paid or short-paid or erroneously rejun(led, or where
the input tax creciit= has been wrongly availeci or uatisec{-
(a) for any reason, other than the reason of fraud or any ualful wdsstatement or
suppression of facts to evade tax, StIg}{, be liable to a penalty often thousand
rupees or ten per cent. oBhe tax duefro#f such person, but\icheuer is higher"

the scope of Section 122 (2) {a) is restricted in terms of short payment
on supply of goods or services or wrong attazadon/ availment of input
onZy

regard, it is imp6rtant to note that section 140 of CGST, allows an
to take the CEIWAT credit of erstu>Me law in its 'Electronic Credit

It does not allow to convert the CBiWAT credit of erstwhile law into Input
tax credit under GST law.

Therefore, it is submitted that what is being transferred through TRAN:1 is the
’amount' of CENVAT credit of erstwhile tau> into the 'amount’ available in
Electronic Credit ledger under GST regime. Such an amount can be utilized y-or
ju7ttrer payment of GW &ability but such amount cannot be colored as ’input tax
credit' under CGST Act.

it is submitted that amount available in Etectronic Credit Ledger by way of Bling
TRAN-1, is not 'input tax credit’ but merely an amount available in said ledger.
Therefore, penalty provisions under section 122 (2) {a) which are applicable on
irregular utilizing or avaiting of ’input tax credit’ cannot be fastened in any case
on 'amount’ available in Electronic ledger on alleged irregular routing of CENVAT
credit through TRAN- 1 .

It is submitted that for the reasons explained in the above submiis ions, the
Appellant is eligible to transition the iTC.' Therefore, the allegation of the
Department that the Appellant has transitioned ineligible ITC is incorrect.
Thus, it is submitted that the penalty cannot be imposed upon the Appellant

under Section 122 of the CGST Act.
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Personal Hearing :

5. Personal hearing in the present appeal was held on 10.08.2023. Shri

Harsh Adhyaru, Manager, Shri Krishna 1(adam, Dy.General Manager, Shri

6
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Vimal. Kumar Maheqhwari, Sr.Manager qppear8d in person on behan of the

appe11ant in tye present appeal' 'Duriqg #.H. they submitted that Transiaona1

Credlt was rejeQted soleIY dud to the reas6n that no transportation documents

1 H••]I= atHIyIr 1e 1EhHHH) e Ie H][H+H1 1]P r ovid Qd ) : bY t same + iS not mad da tory or Hq reqUired document as per
Section 140(3> of the CGST Act, 20r7. Th,y ,I,. ,ub„,itt,d Addid,n,1
Subtnissions during the personal hearing/ They further . submitted that the

stock can be co-related with batch number being pharmaceuUca1 goods for

human c9nsumbti Tn. AIso CA Certificate has been produced. As sample case)

also submitted transportation documents) thus they havQ' complied the

provisiol?s Qf Secti01' 140{3) and the material f,qt i, th,t th, g',',d, w„, lyi„g
In StOClSJ thus eligible for Transitional dredit and reqUested tO allot; the appeal.

In the Additional Submissions : they have submitted as under.

:t“&“'i ha”.i"g ''f''ence to or@hat ,,d,, i„,P.&, „nd g..d, t„;,n#,;' ;={:(Annekure-i)
Also in acidition, also quote the
case of M/s DoturLtowIL Auto india
(R/SP8CrAL CIVIL APPucATrow IVO.2409
that if it can be coretated u;kh

pca<! bY the registered.person, than

(Copy of judgment attached)
Copy of EleCtronic ' Credit

\ecigeF> Your good self tvta
available front JuL-17 to tilt
credit (Annexure-2)

3. We also wish to subwat copy of the Guid(mce
f"*-Of ”ide D.O.F.NQ.267/8/208-CX.8 dat,d
nowhere mentioned, ttltIt the proof of tra.rtsportatiorr
claiming the transitional cred,a '3).
Further, we also wish .to state that
'for human consumpaon, CIte also governed
Regulations. Accorciinghyy ale are requ,{r£d

single unit atpng with reference of Batch
Mann:facturing DcI,te etc. Further, the
IS also Fequired to be registered total
correct Inventory records at all the time

JU(igem,ent of Gujarat High Court bt
Private L;Lmited V/S Un,ion of hciiCt

OF 202 9) wherein it was heM
tt© document that excise duty has- been

crecRtI of such duty should be allowed

Le<igeF' F{on the aa&cRed electronic credit
clppteciate that there is corttinuous balance

date' Thenfore> there is no undue uunzaaon of

Note issued for vedftcaUon of
14-03-2018, wherein it is

of goods is required for
4.

OIl[ goods being me(itchles a/Id drugs
bY' the Foo({s arId DIug

to m(Antah\ record of evelU
Nmnber, Expiry Date, MRP,

pretmses where the goods are stored

DPA authodties. Thus maintenance of
ts pcmcrwLotu\tiwtport.ant for us.”

DISCUSSION AND FINDINGS:_

' i haVe carefully gone through the facts of the case and the s{lbmissions

made bY the appellant in their grovnds of appeal and additiona1 submissions

submitted during the personal hearing and find. that - appellant is mainly

Qontesting the Transitional Credit of Rs.26JoIJ959/_ availed in TR4N_ 1 return



/-\.

F.No.’GAPPL/ADC/GSTP/1 848/2023 Appeal

filed by them is in accordance with the provision contained in section 140(3) of

the CGST Act read with Rule 117 of the CGST Rules, which has been ordered

to be demanded by the Department under Section 73(1) of the GST Act 2017,

as the eligibility of the same could not be verified/acceptable from the
documents produced before the adjudicating authority. Also contesting that the

Interest and Penalty on the amount of TRAN-credit availed should not be levied

as the Credit taken is within purview of the provision of the Act.

6.2 So the issue to be decided in the present appeal is:

whether the demand confirmed of Rs.26,01,959/- along with interest and

penalty, being the Input Tax Credit claimed by the appellant under column 7(a)

in the TRAN-1, availed under sub section (3) of Section 140 of the CGST Act,

2017 read with Rule 117 of the CGST Rules, 2017 is proper or otherwise?

6.3 At the foremost, I observed that in the instant case the "impugned order"

is of dated 09.02.2023, the date of communication of order is 20-02-2023 and

the present appeal is filed on 19-05-2023. As per Section 107(1) of the CGST

Act, 2017, the appeal is required to be filed within three months time limit. I

observed that in the instant case the appeal has been filed within normal

period prescribed under Section 107(1) of the CGST Act, 2017. Accordingly, I
to decide the case.

I observe that the Appellant is registered under GSTN No.

IZI and engaged in the business of manufacture and supply of

falling under HSN code 3004 which falls under the purview of

Central Goods & Service Tax Act, 2017 and availing the benefit of Input Tax

Credits on inputs, capital goods and inputs services under the Central Goods &

Service Tax Rules 2017. The appellant has availed input Tax Credit of

Rs.26,01,959/- under column 7(a) in the TRAN-1 under sub section (3) of

Section 140 of the CGST Act, 2017 read with Rule 117 of the CGST Rules,
2017

6.5 For this, I refer to the Section 140 of the CGST Act, 2017, which is re-

produced as under:

Section 140 of CGST Act, 2017:
“ 140 (1)

(2)
(3) A registered person, who was not aable to be registered under the
existing law, or who was engaged in the manufacture of exempted goods
or provision of exempted sen/ices, or who was providing works contract
service and was aDaiRng of the benejtt oJ notifIcation No. 26/2012–
Service Tax, dated the 20th June, 2012 or a fIrst stage dealer or a second
stage dealer or a registered importer or a depot of a manufacturer, shall be

entitled to take, in his electronic credit ledger, credit of eligible duties in
respect of inputs held in stock and inputs contained in semi-fjnished or

8
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iWon the appoin,ted day, tuahirt such Me and ill
1S1LIL 1C1kIL 1[][][ 1CIL1rITILIe 1r 1C][sq may be pres cdbed) su bj act to ttie roW otu Mgr ondla ons )
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under this Act; . ’ - – –-' - - -T

(tu) W s@sm'r ' or other
€Fescdbed cIoc£s dvidencing paYm,ent of duty under tallsan,g {aw
in respect of such inputs; - ’ -“ .

M t ,ere issued ru.)t earner

:UaeH ::eHaTtUI, A,t,

Provtd,LFdl thy UDhFre a registered person, other than a manufaChW£T or a
sJbPP tier :/ seff)ice T, is not in possession oF an invoice or any other
dOCtmLents euidendng payment of duty in respect of inputs) {hell such

reg:steFed person shait subject to such CQndit ions, HwdtaaorLS -and
ST:feguards as may be p”''db'd, hd„ding a„.t th, , ik;-;=.-=i;};'-be;:::
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“Rule 117 ;Tax duty crel
goods held in stock on

pvery registered person
shall, tuithirt. lays

in FORM GST

ICt/ying therein, separ(rtelyy the a7ioultt
'.UtieS' and twcesy IOn

dHtied, under the
Provided that the C*o., lssioner On

Council, extend the )d of l6r£ety days by
ety days.

entitled to take cr9dit or input tax under section
of the appoin,ted da,y, subrrtR a declaraat

, . cilttY. ?igned, on the cowunon portal
of input tax cre(ht 1[of eKg{b'te
2 tO section 1401 tO ulhick he

proutsions of the sai(i section:

the recormxen(iaUorbs of tha
a brater period not exceeding

6'7 in view of the Section 14.O(3) of the CG$T A.ct 20r7 „,d &ith 'R„,.1, 117 .f

the CGST Rules’ 2917’. 1 find that only registered person) who was not liable to

be regi Ftered UpdeF the existing jaw’ or wh'; was engaged in the manufac lure of

exempted goods or provision of exempted -sera adP) or who his providing borks

contract sewlce and was availing the benefit of Notification No.26/2012_s. Tax

dated 2C)-06-2012 or a fir't 'tag' d,,1„ ., , b,q.nd ,tag, d,,1,, or a registered
lmporter or a depot of a manufacturer, shall be- entitled to take . in his
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Electronic Credit Ledger, credit of eligible duties. of inputs held in stock and

inputs contained in semi-finished or finished (goods held in stock on the

appointed day, within time and in such manner as may be prescribed' subject

to the conditions as laid down in the Section. i find that the appellant is a

manufacturer having Centralized warehouse at Pune and New Delhi and

decentralized warehouses, out of which one \bas at Gujarat.

6.8 The appellant’s manufacturing units in pre-GST regime were registered

with the states of Maharashtra, Gujarat and Jammu and Kashmir, further the
Centralized warehouses located at Maharashtra and Delhi and decentralized

warehouses located all across different states, of which one was at Gujarat.

These Centralized and de-cenralized warehouses were not liable for registration

as there was no requirement to pass cenvat credit being products in form of

Medicines. However, said warehouses were registered under the respective
state VAT Laws.

6.9 i observe that, the goods were transferred from their manufacturing units

to its centralized warehouse in Pune, Wlahatashtra and New Delhi, which were

registered with respective VAT authorities. Subsequehtly, the goods were
from Centraized Warehouse to its decentralized warehouses located

registered under Gujarat VAT LAWS vide registration

1100184 (Gujarat C&FA Unit) .

'ansferred

Gujarat,

07

I further observe that upon introduction of GST w.e.f. 01.07.2017, all the

registrations were transitioned' .'into single GST registration for each

state. Accordingly, their Gujarat C&FA unit (decentralized warehouse) and

manufacturing unit having central excise Registration was transitioned into

GST vide No.24AAACE;4574CIZI for the state of Gujarat.

6.11 From the above facts, the Appellant must have received the stock of
goods from their Central Warehouse to the de-centralized warehouse at Gujarat

under stock transfer document/invoices/any other such document and _the

appellant must have received the said g'oods under the proper transport

documents. Therefore the appellant was required to produce the same before

the authority for verification of Credit of Rs.26,01,959/- availed under column

7(a) in the TRAN- 1 under sub section (3) of Section 140 of the CGST Act, 2017

read with Rule 117 of the C(}ST Rules, 2017. FUrther, there- may be possibility

that the goods held in stock may have been cleared from the appellant’s othe r

centralized warehouses or other decentralized warehouses, instead of

transferring the same to Gujarat warehouse. Therefore verification Transitional

credit availed in respect of goods held in stock on the appointed day with the

10
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Appellant, with- the proper documents/invoices as prescribed under Section

140(3) of the CI'GST Act, 2017 is utmost .necessary condition.

6.12 1 observe that the. invoices/other documents as required for verification

of th9 appellqnt’s claim of Tran- 1, have not been produced before the authority
which is one of the conditions .for verification of the said transitional credit as

per the provisions under Section 140(3) CGST Act, 2017.

6.13 1 find that the appellant has provided only the sample copies of
documents establishing the chain of movement of goods by way of Excise

Invoice,' Stock Transfer Note and L/R copy/Form 403 under the Gujarat VAT

Act for moyemQnt . of goods from outside Gujarat .to Gujarat along with

statement of tgtal transitional credit claimed-having reference of original excise
invoice and goods transfer Note. To verify the whole credit claimed under

TRAN-1, all the invoices/documents under which the credit has been availed

are necessary for verjfication, without which the proper office could not verify
the claim.

6.14 . Further the 'full proof of stock transfer i..e. lorry receipts2 invoices I etc. are

also. not made. available. The contention of the 'Applellant that there is no such

speclfIQ requirement under GST regulations that : transportation documents

be provided, however, it is observed that:''without the. proof of the said

it would not be possible to correlate the stock of goods lying with
at the unit for which the Credit has been claimed. The co nditions

do““= in (i) to (v) of Rule 140(3) of the CGST Act, 2017 ,„ ,II „qui„d t,

simultaneously for taking credit of - eligible dtities in respect of

contained in semi-finished or finished goods
held in stock on the appointed. day. In absence of jhc full proof regarding the

said Tran- 1 Credit availed of Rs.26,01,959/-9 1 am of the view that the same is
not available to the Appellant.

should

lentIS! ! IN&C

sI>i )pellant

.ed

.puts held stock and inputs

6'15 Further2 1 $nd that . there are separate 'provisions, for availmen'c of
transitional credit through TRAN-1, where the invoices in respect of which? the

inputs tax credit has been claimed,. are not . available 'with the taxpayer.

However,- the appellant has not claimed the 'credit under such provisions.

6.16 Therefore, I find that .the total Tran_1 (,.--redit availed would not be

possible to be verified from these sample documents ? which is one of the

important cohditigns, as laid down in the Section 140(3) of the c(.,ST Actj
2017

6.17 Further, -I also observe' that a certificate .dated 12.08.2021 issued by Shri
Madhavqn N. IYengar parter of M/s R B. Sharma & CQ. Chartered Acountants
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that “the transitional credit amounting to Rs.26,10,959/- has not been claimed

emlier by the Gujarat registered GST Location in respect of the stock of duty

paid finished goods held in inventory at 30th June, 2017. Since the CFA

Trading location, was not registered under the erstwhile Excise Act.” This is not

a proper document to allow the credit as claimed by the appellant.

6.18 As per provisions. of Section 155 of the COST Act, 2017, the onus to

prove admissibility of the Credit availed lies on the Taxpayer, which reads as
under:

155. Burden of proof.– Where any person claims that he is eligible

for input tax credit under this Act, the burden of proving such claim

shall lie on such person.

I find that the appellant has 'failed to prove the admissibility of the credit as

claimed in TRAN- 1.

6.19 in view of the above, i am of the view that the order passed by the

adjudicating authority confirming the demand of Rs.26,01,959/- being the ITC

wrongly claimed under Section 140(3) of CGST Act,2017 and utilized for their

outward supply resulting in to short payment of their outward tax liability

Section 73(1) of the CGST Act, 2017 is proper and legal.undera!! #

kule

.tion No. 14/2022; and

Further, 1 and that the input Tax Credit Rs.26,01,959/- is ordered to be

along with interest in terms of section 50(3) of CGST Act,2017 read
88B of CGST Rules, 2017 inserted with effect from 0 1.07.2017 vide

under Section

122(2) (a) of CGST Act,2017.

Section SO. interest on delayed payment of tax. -
{(3) Where the input tax credit has been wrongly avaiteci and utilised, the
registered person shall pay interest on such input tax credit wrongly avaited and
utilised, at such rate not exceeding ttventy-four per cent. as may be notifIed by
the (}overnmerbt, on the recommendations of the Council, and the interest shall be
calculated, in such manner as may be prescdbeci] .

penalty of Rs. 2,60,196/

The -Manner of calculating interest on delayed payment of tax has been
prescribed under Rule 88B :
“1 { Ru Ze 88B. Manner of' calculating interest on delayed payment of tax.-

(1) in case, where the supplies made during a tax period are declared by
the registered person in the return for the said period and the said return
is furnished after the due date in accordance uath provisions of section
39, except where such return is fuwRsheci after commencement of any
proceedings under section 73 or section 74 in respect of the said period,
the interest on tax payable in respect of such supplies shall be calculated on the
portion @ tax which
is paid by cieb ting the electronic cash ledger, for the period of delay in fIling the s

12
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aId return beYond the due date, at such rate as may be notifIed under sub_
section .(1) of sec{'.tort 50. - . - -

(2; in all other cases, where interest is payable in acco?4ance with sub section ( 1)

of ? the interest shaLt be cdgutt'Med on the amount of tm ;l
rentatns unpaidJ for the' pgd<3 C} starting from the ci@e on which such tax was due

tO be paid tat the date such tac is patdj at such rate as, 7xay. be n6afted undersub-9ection (1) of section. 50. - -’' '

(3; jn fase; where interest is payable on the awtoun,tor M>ut taI credit ujrongly a
valle(i - . and utilised in accordance with sub_s action (3) of £h01.t
W' jtte interest phan b' 'aId'tat'd .„ th, a,nq„„,t .f &,pUt t.X ',a
a”cHef aTLd }£tinsed, /c” the periQd sta,ang /tQm the date oyutai,aa,n ,f ,i;,
tv:onqty auaited input tax credit till the date of rever£ca of sich credit or pa,q7ne ra
of tax in respect of such amoun.b cd ?ual rate as may be niKIBed under sa{a sub_
section (3) of sect&In 50.

Explanation.-For the purposes Of this sub_ru.ley

(-l3 input tax credit wrongly availed shall be con$bled to havq been naked> uyhen the balance in the

e=T: :I= ==1 bd g e r fa It s b e t o 1b1L) t 1[1Le a1 1rIL TI my #put taKe reda uv roy haD an ed )

such utilisation of input tax credit shall be the amount by which the bab?Ice in

the 7techorde credit I'dg” fan' b'k'”' th, „„„,UN ./ input t.X „,at w„:uglyavctited - - - - -’ --

the cicae of Utilisation of such input tax credit shall be taken to bey

the .date, on tv}

%ual date of fIling of the
t,ecjrorac credit ledger fans below the a.moult{

ti of paYm,ent of tcu ttwough theOn

feWTrl is Fine to be Antished under -&ecti071 B9 or the
scUd retuFnJ whichever iS earlier, if the balance in the

o:finptLt tax credit wrongly audIed,
said retur7t; or

Cb3 the date of debit in the electrode credit ledger u;hen the brawlce in the

;: e:jrto:::er :I==:biL g e r fICIb /S b e t O 1Lt]} ttILe amouMgMputtfW eM wrong bUT tHe ct )

oIIn;. vidLe/#qated' 05'07'2022 w'e'f'

6'21 it is observed that 'the input tax credit has been wrongly dvailed and

utllised by the appellant, therefore interest on such inF;ut t,EX credit wrondy

avdiled and utili''d, i' ”qui”d t' b, p,id by th, ,pp,IIa„t as per the above
provlslons .

6'22 . Further> the penalty imposed under Sqdtio{l122(2)(a) which reads as
under:

' 122. Penalty for certain offences._
(1).......................................................................
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(2) Any registered person who supplies any goods or services or both on
tutich aVI-y tcve has not been paid or short-paid or erroneously rey'unded, or tohere
the input tax credit has been wrongly avaiteci or utilised,–

(CI) for any reason, other than the reason of fraud or any w®a misstatement
or suppression of facts to evade tax, shall be aable to a penalty of -ten thousand
rupees or ten per cent. of the tax due from such person, whichever is higher.”

6.23 As per the above provisions if the credit has been wrongly availed or

utilized, penalty shall be payable under the above provisions. Here in the

present case, the appellant has wrongly availed and utilized the Tran-1 credit

of Rs.26,01,959/-, hence liable for penalty under the above provision.

7. In view of the foregoing facts & discussion, I do not find any infirmity in

the impugned. order and the impugned order passed by the adjudicating

authority is legal and proper and as per the provisions of law to the
above extent. Accordingly, I reject the present appeal of the "Appellant".

8.

8.

wft©q,if€rnqf=Ft q{wftvmfminaatvaft%+f#nwrme I

The appeal filed by the “Appellant” stands disposed of in above terms.

JOINT COMMISSIONER (APPEALS)
CGST & C.EX., AHMEDABAD.

ATTESTED

M+
(SUNFTA D.NAWANI)
SUPERINTENDENT
CGST & C.EX. (APPEALS) ,
AHMEDABAD .

By R.P.A.D.

To,
M/s Emcure Pharmaceuticals Ltd.,

SM-14, 15, 16/ 1, OiDC Sanand-II Industrial Estate,
Taluka Bol, Sanand,
Ahmedabad Gujarat 382 110 .
(GSTN No. 24AAACE4574CIZI)

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The eommissioner, CGST & C. Excise, Appeals, Ahmedabad.
3. The Pr.Commissioner, CGST & C.Ex, Ahmedabad-North Commissionerate.
4. The Dy / Assistant Commissioner, CGST '& C.Ex, Division-III, Ahmedabad-

North Commissionerate .
5. The Superintendent, CGST & C.Ex. AR-V, Division-III, Ahmedabad-North

Commissionerate.
6. The Superintendent (Systems), C(3ST & C.Ex. Appeals, Ahmedab;

publication of the OIA on website.
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